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Arising out of Order-In-Original No .__19/Refund/16-17__Dated: 11/10/16 issued by:
Assistant Commissioner Central Fxcise (Div-11I), Ahmedabad-I1

2} sfera/aTaaTer 1 o vad Far (Name & Address of the Appellant/Respondent)

M/s Swiss Parenteral Pvt Litd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

SR TRER I TAETOT JTaE
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of india, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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in case of any loss of goods where the loss occur in transit from a factory to @ warehouse or o
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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In case of good exported outside India export to Nepal or Bhutan, without paymentof
duty. ' : ’
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Credit of any duty allowed to be utilized towards payment of exmse duty on flnal
products under the provisions of this Act or the Rules made there under and suchorder
is passed by the Commissioner (Appeals) on or after, the date appomted under Sec. 109
of the Finance (No.2) Act, 1998.
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The above application shall be-made in duplicate in Form No. EA—8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sotight to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescrlbed under Sectlon
35-EE of CEA, 1944, under Major Head of Account. : -
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The revision: appllcatloﬁ shall be accompanied by a fee of. Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount. lnvolved is more
than Rupees One Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Sectlon 35B/ 35E of CEA 1944 an appeal lies to :-
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| the speCIal bench of Custom,. Excise & Service Tax Appellate Trlbunal of West Blook

No.2, R.K. Puram New Delhi-1 in all matters relating to classmcatlon valuatlon and.
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To the west regional bench of Customs; Excise & Service Tax Appellate Tribunal .

' (CESTAT) at O-20, New: Metal Hospital Compound Meghani Nagar, Ahmedabad : 380

016. in case.of appeals other than as mentioned in para-2(i) (a) above :
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The appeal to the Appellate Tnbunal shall be filed in- quadruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and- shall. be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each 0.1.O. should be
paid in the: aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one appllcatlon to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excrsmg Rs. 1 lacs fee of Rs.100/- for each.
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One copy of appllcatlon or 0.1.0. as s the case may be, and the order of the adjournment _
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled [item’
of the court fee Act, 1975 as amended.
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Attention in 1nV|ted to the rules covenng these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT 10% of the Duty & Penalty conflrmed by
the Appellate Commrssroner would have to be pre-deposited. It may be noted that the.

. pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)
‘and 35 F of the: Central Exorse Act; 1944 Sectlon 83 & Section 86 of the Finance Act, 1994)

~ Under Central Excise andi Servrce Tax “Duty demanded” shall rnclude
(i) . amount ‘determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken
(iiiy ~ amount payable under. Rule 6 of the Cenvat. Credlt Rules
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In view of above an appeal agalnst thls order shall lie before the Trlbunal on payment of 10%
of the duty demanded where duty or duty. and penalty are in dispute, or penalty, where penalty
alone is in dispute.”




F.No. V2(30)92/Ahd-Il/Appeal-l1/16-17

ORDER IN APPEAL

M/s. Swiss Parenteral Pvt. Ltd., 709, Karala Industrial Estate, Nr. -

Bavla, Dist. Ahmedabad, (hereinafter referred to as ‘appellant’) holding

Service Tax Registration No. AACCS6860PXM001, engaged in the -

_manufactu}e of P.P. Medicines falling under Chapter 30 of the Central Excisel
“Tariff Act, 1985, have filed the present appeal on 05.12.2016, against the
Order-in-Original Number 19/REFUND/16-17 dated 09.11.2016 (hereinafter

referred to as ‘impugned order’) passed by the Assistant Commissioner,

Central Excise, Division-III, Ahmed_abad (hereinafter referred to as-

‘adjudicating authority’).

2. The facts of the case, in brief, are that the appellant are engaged in
the manufacture of dutiable as well aé;_‘.;'___éXempted medicaments, falling under
Chapter 30 of the Schedule to the Central Excise Tariff Act, 1985, by availing.

credit of duty paid on inputs in terms of Cenvat Credit Rules, 2004, but did

not maintain separate inventory of inputs used in the manufacture of
‘exempted and dutiable medicaments. Rule 57 AD of the Central Excise

Rules, 2004, stated that -

" Obligation of manufacturer of dutiable and exempted goods.- (1)

CENVAT credit shall not be allowed on such quantity of inputs which is used in .
the manufacture of exempted goods, except in the circumstances mentioned

in sub-rule (2).

(2)Where a manufacturer avails of CENVAT credit in respect of any inputs,
except inputs intended to be used as fuel, and manufactures such final
products which are chargeable to duty as well as exempted goods, then, the
manufacturer shall maintain separate accounts for receipt, consumption and
inventory of inputs meant for use in the manufacture of dutiable final products
and the quantity of inputs meant for use in the manufacture of exempted
goods and take CENVAT credit only on that quantity of inputs which is
intended for use in the manufacture of dutiable goods. The manufacturer,
opting not to maintain separate accounts shall follow either of the following
conditions, as applicable to him, namely:-

(a) if the exempted goods are,-

(i) final products falling under Chapters 50 to 63 of the Schedule to the .
Central Excise Tariff Act, 1985 ; :

(il) tyres of a kind used on animal drawn vehicles or handcarts and their
tubes, falling within Chapter 40;

(iii) black and white television sets, falling within Chapter 85;

(iv) newsprint, in rolls or sheets, falling within Chapter heading No.48.01, the
manufacturer shall pay an amount equivalent to the CENVAT credit
attributable to inputs used in or in relation to the manufacture of such final
products at the time of their clearance from the factory, or

(b) if the exempted goods are other than those described in clause (a) above,
the manufacturer shall pay an amount equal to eight per cent. of the total
price, excluding sales tax and other taxes, if any, paid on such goods, of the
exempted final product charged by the manufacturer for the sale of such
goods at the time of their clearance from the factory.” ‘

The appellant being a manufacturer of exempted and dutiable goods, and

not maintaining separate accounts for both such goods, was required to pay

1
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an amount equal to eight percent of the total sale price of such exempted.

" goods. In this context, Rule 57CC of the Central Excise Rules, 1944, stated

.that -

“ AdJustment of:credit-on:inputs: used in exempted final products or
maintenance . of .separate’ inventory. and. accounts of inputs by the
manufacturer.- (1) Where a manufacturer ' is engaged in _the
manufacture of any final product which is chargeable to duty as well as
in any -other [final product which is exempt from the whole of the duty
of-excise: Iewab/e::there on or is-chargeable to nil rate of duty] and the
manufactureritakes: {ofithespecified- duty:.on: -any inputs (other
thanitiputs use ‘a~.¥fuel)'1 Which:is-tised-or ordinarily .used in.or in
rélation to'the manufacture of both the aforesaid categories of final
products, whether directly ‘or indirectly and whether contained in the
said.final products or.not, the manufacturer shall, unless the provisions
of'sub-rule: ((9). are. complied. with, .pay..an.amolnt.equal to eight per
cent ofsthe prtce exc/ud/ng sales. tax. and other.taxes,.if any,. payable
econd,category of fina "prodUCts charged-by the
he'sa ésof such goods at'the’ t/me ‘of the/r clearance
: o the L factory.

(2) The amount mentioned -in. sub-rule. (1) shall be - paid by the
manufacturer by ad]ustment in:the -credit ‘account , maintained under

~ sub= rule(7)-of rules57G orin’ itheiaccounts: maintained-under rule-9 or
sub-rule {(L):of, rule 173G and:if stich: ad]ustmentfls ‘not possible-for-any
reason, ‘the-amolint:shall:be paid-in cash by the* manufacturer availing
of credit under rule’s7A.

Thus, the Joint Commlssmner, Central Excise, Ahmedabad-II, issued show -

cause notice dated-26.09.2005, to the appellant proposing imposition of
penalty, interest and recovery of an amount of Rs.10,41,840/-, @ 8% of the

“price of exempted medicaments cleared during the period 2000-01 to 2003- .
04, as per the provisions of Rule 57CC of the Central Excise Rules, 1944,

Rule 6 of the Cenvat Credit Rules, 2001/2002.

3.  Also, another Show Cause Notice dated 01.12.2005, was issued to the .
appellant on the same grounds for the period from November, 2000 to
March, 2005, for recovery of an-amount of Rs.87,96,155/-, by the

‘Commissioner, Central Excise, Ahmedabad-II. Both the said Show Cause

Notices dated 26.09.2005 and 01.12.2005, were -adjudicated by the
Commissioner, Central Excise, Ahmedabad-II, vide Order-In-Original No. 43-
44/Commr./2006 dated 20.10.2006, confirming demand of Rs.88,41,543/-,
along with interest and imposing penaity of equivalent amount. Aggrieved by A'
the said OIO dt. 20.10.2006, the appellant filed an appeal with the CESTAT.

~‘4. ‘Meanwhile, vide Section 70 to 73 of the Finance Act, 2010, provisions
of Rule 57 AD of the Central Excise Rules, 1944, and Rule 6 of the Cenvat E

Credit Rules, 2001/2002/2004, were amended retrospectively to enable
manufacturers to pay an amount equivalent to the Cenvat Credit attributable .
to the inputs used in or in relation to the manufacture of exempted goods
hefore or after the clearance of such goods, where a dispute relating to

-adjustment of credit of inputs used in or in relation to exempted final

products relating to the period from 01.04. 2000 to 31.03.2008, was pending

on the date on which the Finance Bill, 2010 received the assent of the - -
President i.e. 08.05.2010. As per the said Section 70 to 73, the appella'nt,-,_.f_'-l'
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had to pay the amount in accordance with the amended provisions,
*- alongwith interest, and make an application to the jurisdictional
Commissioner alongwith supportive documentary evidence and a certificate
from the CA or a Cost Accountant certifying the amount payable within six -
months from the date on which the Finance bill receives the assent of the-
President. The Commissioner on receipt of the application had to verify the = -~
_correctness of the amount paid within a period of two months from the date
of receipt of the application and in case the amount so paid was found to be
less than the amount payable, he had to call the appellant to pay the
differential amount along with interest, which shall be paid within a period of .
ten days from the receipt of the communication from the Commissioner in

this regard.

-5. The appellant accordingly filed an application with the Commissioner to
avail this facility on 29.10.2010, stating that they had reversed Cenvat credit
amount of Rs.7,85,573/-, and that they were in the process of calculating
the -interest.. The Commissioner, Central EXxcise, Ahmedabad-II, vide his -
Order No. Section 68 to 72/F.A./COMMISSIONER/ 03/2010 dated-
28.12.2010, after verifying the correctness of the amount payable i.e.
'Rs.60,32,345/-, called the applicant to pay the differential amount, along -
with interest @ 24% p.a., within ten days of the receipt of the
communication. Aggrieved by the Commissioner’s Communication dated
28.10.2010, in this matter, the appellant filed an appeal with the CESTAT.
The CESTAT combined the appeals filed by the Appellant and the
Department against Order-In-Original No. 43-44/COMMR/2006
.dtd.31.10.2006, and the appeals filed by the Appellant and the Department
‘against Order No. Section 68 to 72/F.A./COMMISSIONER/ 03/2010 dated
28.12.2010. The issue to be decided by the CESTAT were (i) whether
subsequent Show Cause Notice dated 01.12.2005, issued by the Department
covering the period from November 2000 t031.03.2005, is maintainable
when an earlier Show Cause Notice dated 26.09.2005, on the same grounds"
covering the period from 2000-01 to 31.03.2004, had been issued by the .
. Department, but not adjudicated (ii) whether subsequent reversal of credit
attributable to inputs used in the manufacture of exempted final products
with interest is sufficient to discharge the demand of amount @ 8% or 10%
of the sale price of the exempted goods if the appellant fails to maintain'.
separate inventory of inputs for manufacture of dutiable and exempted
goods and-(iii) Whether the Appeal No. E/444/2011 filed by the Revenue and
‘Appeal No. E/449/2011, filed by the appellant, against Order No. Section 68
to 72/F.A./COMMISSIONER/ 03/2010 dated 28.12.2010, passed by the
Commissioner of Central Excise, Ahmedabad-II, are maintainable when the
appellant had not complied with the same.

6. On the first issue, the CESTAT held that the second Show Cause Notice -
dt.26.09.2005, on the same grounds invoking extended period of time
limitation could not be issued by the Revenue. On the second issue the -

Tribunal held that the method adopted by the adjudicating authority for . -se

working out the demand of Rs.88,41,543/-, on the basis of 8% or 10% of
the sale price of dutiable and exempted final products, is not maintainable .
and hence remanded the matter back to the adjudicating authority for:
proper verification of the appellants claim of reversal of Cenvat credit on :
‘inputs attributable to manufacture of exempted final products on the basis of\

3
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- appellant’s records after according opportunity to the appellant to explain
~ their case before deciding the issue of quantum of Cenvat credit-in remand
“proceedings. On the third issue, the CESTAT stated that after considering the

submission made by the appellant, the appropriate authority quantified and
demanded an amount. The Appellant did not comply with the provisions of
sub-section (3) of Section 70 to 73 of the Finance Act, 2010, as .the

differential amount of Rs. 60,32,345/-, decided by the appropriate authority '

was not paid within ten days of receipt of the Order dt. 28.12.2010. In the

circumstances, the Order dt. 28.12.2010, does not exist after the specified -

time in the relevant Sections of Finance Act, 2010. That being a one time
scheme, it had to be either accepted or rejected by the concerned parties. -
Besides, the Order dt. 28.12.2010, was not an appealable order and for
these reasons, the Tribunal had no jurisdiction to entertain any appeal-
against the said order.

7. On the basis of CESTAT’s final Order No. A/11106-11108/2014

dtd.19.06.2014, the claimant had filed a refund claim of Rs. 7,95,913/-, on
28.08.2014. The appellant on their own worked out the amount attributable
to exempted products to Rs.7,85,573/-, and interest on such amount to
Rs.7,38,439/-. Since, the amount pre-deposited as per the appellants -
statement was 23,19,954/-, the excess amount of pre-deposit after’

deduction- of Rs. 15,24,012/- {7,85,573/- + 7,38,439/-}, the amount .
-claimed as refund by the appellant was Rs.7,95,913/-. As there are no '

confirmed dues against the appellant and the matter is 'under remand
proceedings, the appellant filed their refund claim for the proportionate pre-
deposit amount. The Adjudicating Authority found that the appellants matter ;

has been remanded back by the CESTAT and same has not been finalized. .*

The disagreement between the department and the claimant regarding the -

‘amount of reversal of credit has not been settled and therefore, the liability

of the claimant has not attained finality and hence the claimant on its own
cannot arrive at the amount of duty required to be paid by them. Besides, in

the absence of any clear directions of the CESTAT to refund the duty, no - -

claim arises. The Adjudicating Authority found the refund claim filed by the
claimant to be premature and accordingly rejected the appellant’s refund

claim.of Rs. 7,95,913/-, vide OIO No. 19/REFUND/16-17 dt.09.11.2016.

8. Aggrieved by the said OIO dt.10.11.2016, the appellant filed this
appeal on 05.12.2016. The appellant appeals on the ground that as on date
of the Refund Claim, no confirmed demand was pending against them and as'.
such the pre-deposited amounts were required to be refunded. They relied
on the Circular No. 984/8/2014-CX. dtd.16.09.2014.

'DISCUSSION AND FINDINGS:

9. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by -the -
appellants at the time of personal hearing. The matter involved in the appeal A
is the refund of the amount deposited by the Appellant during the course of

investigation and also the pre-deposit amount paid by the Appellant while -
‘filing appeal with the Appellate authority. As per No. 984/8/2014-CX.
dtd.16.09.2014, all payments made during the course of investigation, can .. n-
be considered as a pre-deposit. The appellant has indicated that they had . "

paid an amount of 7,74,954/-, during the course of investigation. The

4
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appellant had also paid Rs. 15,45,000/-, as pre-deposit amount on . .

13.11.2007, as required by the Tribunal. Thus, the appellant had paid an

amount of Rs.23,19,954/-, in this matter. As per Para No.5.4 of the said -

Circular dt. 16.09.2014, in the event of a remand, refund of the pre-deposit
shall be payable along with interest, The appellant had sought a refund of
'Rs.7,95,913/-, only which should have been granted as the same is well
within the limit of the total amount of pre-deposit paid by the appellant. Pre-
deposit for filing appeal is not a payment of duty and hence the appellant’s
claim for refund of Rs.7,95,913/-, is allowed. :

10. I, therefore, allow the appeal of the appellant and set aside the-

impugned order dt.09.11.2016, with consequential relief.
11, 3Tl GaRT &of &1 1§ el & RICRT 3T Tk & T SIIe &

11. The appeal filed by the appellant, stand disposed off in above terms.
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ATTESTED _

SUPERINTENDENT,
CENTRAL TAX APPEALS,
AHMEDABAD.

To,

M/s. Swiss Parenterals Pvt. Ltd.,

809, Kerala Industrial Estate,

Near Bavla, Dist. Ahmedabad-382220.

Copy to:

1) The Chief Commissioner, Central Tax, GST, Ahmedabad Zone.

2) The Commissioner, Central Tax, Ahmedabad-North.

3) The Dy./Asst. Commissioner, Division-V, Central Tax, GST, Ahmedabad (North),

.Ahmedabad. ,
4) The Asst. Commissioner(System), Central Tax, Hgrs., Ahmedabad (North).

6) P.A. File.
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